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Pennsylvania's Public Official and
Employee Ethics Law of 1989:
Strengthening the Faith and Confidence of
the People of the State in Their
Government?
I.

Introduction

In January 1987, newly-elected Governor Robert P. Casey appointed a member of a major business lobbying group to serve as
Pennsylvania's Secretary of Commerce. Before assuming office, the
appointee entered into a termination agreement with the lobbying
group, which paid him a $166,000 termination payment upon his assumption of public office. The State Ethics Commission determined
that this arrangement was lawful and that the new Secretary could

keep both the money and his office.'
A member of a township water authority mistakenly voted to
hire his fifteen year-old son to cut the township's grass. His son cut
the grass for $4.00 an hour. The State Ethics Commission ordered
the water authority member to repay the boy's wages into the State
Treasury or face criminal prosecution. 2
These seemingly disparate decisions, issued less than three
months apart, were typical of the State Ethics Commission's treatment of individuals under the Pennsylvania Public Official and Employee Ethics Law of 1978 (POEEL of 1978).' The POEEL of 1978
was an ambiguous, hastily passed measure that provided the State
Ethics Commission with no more than a general framework for
preventing public corruption. The Ethics Commission was given virtually unlimited authority to determine how and to whom the
POEEL of 1978 was to be applied.' This grant of undefined and
virtually unlimited power resulted in a number of Ethics Commission decisions that appeared inconsistent, and possibly politically
motivated.6
1. Pa. State Ethics Comm'n, Op. 87-005-R (Oct. 5, 1987). For a discussion of the Don
Mazziotti affair, see infra notes 92-96 and accompanying text.
2. Pa. State Ethics Comm'n, Order 590-R (Dec. 28, 1987).
3. 65 eA. CONS. STAT. ANN. §§ 401-413 (Purdon Supp. 1989).
4. See infra notes 84-87 and accompanying text.
5. See infra notes 88-89 and accompanying text. See also Friend Was on Ethics Commission That Cleared Creehan, Pittsburgh Press, May 14, 1989, at Al, col. 1; Zausner, All in
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In an effort to remedy the defects of the POEEL of 1978, Pennsylvania Governor Robert P. Casey signed into law the Public Official and Employee Ethics Law of 1989 (POEEL of 1989)." The
prime sponsor of the bill touted it as "one of the strongest ethics acts
in the country."' By signing Act 9 of 1989 into law on June 26,
1989, the Governor ended more than two years of intense legislative
debate over ethics reform in the Commonwealth of Pennsylvania.'
The Act also reestablished the State's Ethics Commission four days
prior to its mandatory termination date.9
The POEEL of 1989 is an improvement over Pennsylvania's
prior ethics law. 10 The POEEL of 1989 requires the state's 100,00011
public officials 1" and employees'" to abide by a higher standard of
the Family: Definition Creates Loophole Through Which PA Officials Kin Get Jobs, Philadelphia Inquirer, Aug. 23, 1987, at C4, col. 1.
6. Public Official and Employee Ethics Law, Act No. 1989-9, 1989 Pa. Legis. Serv. 20
(Purdon) (codified at 65 PA. CONS. STAT. ANN. §§ 401-414 (Purdon Supp. 1990)).
7. Enda & Eshleman, Senate Quickly Passes Ethics Bill, 50-0, Philadelphia Inquirer,
June 14, 1989, at BI, col. 2 (quoting Pa. Rep. Kevin Blaum).
8. See infra notes 97-137 and accompanying text.
9. See infra notes 78-82 and accompanying text.
10. The POEEL of 1989 reenacts and amends the POEEL of 1978, and is not technically a "new" ethics law. The POEEL of 1989 makes so many substantial revisions to the
POEEL of 1978, however, that this Comment treats it as Pennsylvania's new ethics law.
II.
See PENNSYLVANIA LEGISLATIVE BUDGET AND FINANCE COMM.: A SUNSET PERFORMANCE AUDIT OF THE STATE ETHICS COMM'N 10, 11, 16 (1986) [hereinafter SUNSET PERFORMANCE AUDIT].

12. Section 402 of the POEEL of 1978 defined public official as:
Any elected or appointed official in the Executive, Legislative or Judicial Branch
of the State or any political subdivision thereof, provided that it shall not include
members of advisory boards that have no authority to expend public funds other
than reimbursement for personal expense, or to otherwise exercise the power of
the State or any political subdivision thereof. "Public official" shall not include
any appointed official who receives no compensation other than reimbursement
for actual expenses.
65 PA. CONS. STAT. ANN. § 402 (Purdon Supp. 1989). By contrast, the POEEL of 1989 defines
public official as:
Any person elected by the public or elected or appointed by a governmental
body, or an appointed official in the Executive, Legislative or Judicial Branch of
the State or any political subdivision thereof, provided that it shall not include
members of advisory boards that have no authority to expend public funds other
than reimbursement for personal expense, or to otherwise exercise the power of
the State or any political subdivision thereof.
65 PA. CONS. STAT. ANN. § 402 (Purdon Supp. 1990).
13. Section 402 of the POEEL of 1978 defined public employee as:
Any individual employed by the commonwealth or a political subdivision who is
responsible for taking or recommending official action of a nonministerial nature
with regard to:
(1) contracting or procurement;
(2) administering or monitoring grants or subsidies;
(3) planning or zoning;
(4) inspecting, licensing, regulating or auditing any person; or
(5) any other activity where the official action has an economic impact of greater than a de minimis nature on the interests of any person.

PA's POEEL OF 1989
ethical conduct than was required by the POEEL of 1978, and the
1989 law prohibits more egregious forms of unethical behavior. Although the POEEL of 1989 is clearly more stringent than the previ-

ous law, it is not "one of the strongest ethics acts in the country.""'
The POEEL of 1989 contains too many flaws to be considered a
model ethics standard. 15 The reform was enacted after almost two
years of continuous political infighting among the state's lawmakers.
The result is a law that is seemingly no more than a publicly accept-

able, politically prudent compromise.
This Comment examines Pennsylvania's effort at ethics reform
and its subsequent results. Part II explores the provisions of Pennsyl-

vania's original ethics act, the POEEL of 1978, and considers why
this act failed in its mission to "strengthen the faith and confidence
of the people of the State in their government."

6

Part III discusses

the sunset review of the Ethics Commission and its impact on the
subsequent ethics law. Next, Part IV traces the life and death of a
substantive ethics reform measure considered by the Pennsylvania
"Public employee" shall not include individuals who are employed by the State
or any political subdivision thereof in teaching as distinguished from administrative duties
65 PA. CONS. STAT. ANN. § 402 (Purdon Supp. 1989). The POEEL of 1989 does not alter this
definition. See 65 PA. CONS. STAT. ANN. § 402 (Purdon Supp. 1990).
14. Enda & Eshleman, Senate Quickly Passes Ethics Bill, 50-0, Philadelphia Inquirer,
June 14, 1989 at B1, col. I (quoting Pa. Rep. Kevin Blaum, primary sponsor of the POEEL of
1989).
15. The purpose of this Comment is not to compare the POEEL of 1989 with ethics
laws enacted in other jurisdictions. It is interesting to note, however, that in the opinion of
Stephan W. Stover, Administrative Director of the Supreme Court of Ohio and Chairman of
the Council on Governmental Ethics Laws, Ohio, Washington, Massachusetts, and Wisconsin
currently have the most restrictive laws in the nation. Mississippi and Alabama have the least
restrictive ethics laws. S. Stover, Remarks at the League of Women Voters Conference on
"Ethics Laws and Pennsylvania Government" II (Apr. 7, 1987) (copy on file at Dickinson
Law Review office). See also ALA. CODE §§ 36-25-1 to 36-25-30 (1978); MASS. GEN. LAWS
ANN. ch. 2684, §§ 1-24 (West 1970 & Supp. 1989); MIss. CODE ANN. §§ 25-4-1 to 25-4-117
(Supp. 1989); OHIO REV. CODE ANN. §§ 42.21 to 42.23 (West 1972 & Supp. 1989); Wis.
STAT. ANN. §§ 19.41 to 19.59 (West 1986 & Supp. 1989).
16. The POEEL of 1978's declaration of purpose stated:
The Legislature hereby declares that public office is a public trust and that any
effort to realize personal financial gain through public office other than compensation provided by law is a violation of that trust. In order to strengthen the
faith and confidence of the people of the State in their government, the Legislature further declares that the people have a right to be assured that the financial
interests of holders of or candidates for public office present neither a conflict
nor the appearance of a conflict with the public trust. Because public confidence
in government can best be sustained by assuring the people of the impartiality
and honesty of public officials, this act shall be liberally construed to promote
complete disclosure.
65 PA. CONS. STAT. ANN. § 401 (Purdon Supp. 1989). The POEEL of 1989 retains this declaration with minor modifications but adds two additional clauses further declaring the legislature's intent. See 65 PA. CONS. STAT. ANN. § 401 (Purdon Supp. 1990).
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Legislature. Part V of this Comment examines the compromise ethics measure ultimately adopted and compares it to the measure it
replaced. Finally, Part VI recommends modifications to the POEEL
of 1989 that would render it one of the most stringent ethics acts in
the country.
II. The Public Official and Employee Ethics Law of 1978
In the early 1970s, a number of serious scandals involving officials at all levels of government led to the enactment of an unprecedented number of new statutes broadly defined as ethics legislation.17
Shortly before election day in 1978, Pennsylvania joined approximately forty other states18 in enacting legislation designed "to
strengthen the faith and confidence of the people of the State in their
government." 1
The POEEL of 1978 represented the Pennsylvania Legislature's
attempt to codify the Commonwealth's public policy, which held
that a public office was a public trust, and any effort to realize personal financial gain through public office was a violation of this
trust.2 0 The POEEL of 1978 set forth specific standards of ethical
conduct for public officials and employees, 2' required the filing of
financial interest statements,22 imposed criminal and civil penalties
for violations,23 and created a State Ethics Commission to administer
the law.24
A.

The Structure of the POEEL of 1978

One of the primary aims of the POEEL of 1978 was to prevent
public officials and employees from using their office or employment
for personal enrichment. The POEEL of 1978 expressly prohibited
public officials and employees from using their office or employment
17.
18.

SUNSET PERFORMANCE AUDIT, supra note 11, at 7, 8.

SUNSET PERFORMANCE AUDIT, supra note 11, at 7.
19. 65 PA. CONS. STAT. ANN. § 401 (Purdon Supp. 1989). Act 1978-170 was signed into
law by Governor Milton J. Shapp on October 4, 1978. Id. §§ 401-413.
20. See supra note 16 for the declaration of the purpose of the POEEL of 1978. See
also SUNSET PERFORMANCE AUDIT, supra note 11,at 8.
21. 65 PA. CONS. STAT. ANN. § 403 (Purdon Supp. 1989).

22. Id.

§§ 404-405.

24.

§§ 406-408.

23. Id. § 409. The most serious criminal violations recognized by the POEEL of 1978
were for using confidential information obtained by virtue of one's public office for personal
financial gain and for bribing a public official or employee. These felonies were punishable by
up to five years imprisonment, a $10,000 fine, or both. The most serious civil penalty available
for violation of the statute required payment of three times any improper financial gain into
the State Treasury. Id. § 409(a), (c).

Id.

PA's POEEL OF 1989

"to obtain financial gain" for themselves, members of their immediate family, or businesses with which they were associated. 5 Public
officials and employees were prohibited from accepting or soliciting
anything of value if their vote, official action, or judgment would be
influenced. 26 The POEEL of 1978 also prevented former public officials from representing persons on matters before the "governmental
body with which they [had] been associated" for one year after leaving that body.27 Former executive-level state employees were restricted for two years from being employed by or receiving compensation from any business or corporation they actively recruited to
Pennsylvania. 8
In addition to establishing standards of ethical conduct, the
POEEL of 1978 mandated the filing of publicly available "statements of financial interest." 2 9 Public officials, employees, and candi-

dates for public office were required to file annual financial disclosure statements. 0 Required disclosures included: (1) the names and
25. Id. § 403(a). This section provided that "[n]o public official or public employee shall
use his public office or any confidential information received through his holding public office
to obtain financial gain other than compensation provided by law for himself, a member of his
immediate family, or a business with which he is associated." Id.
26. Section 403(b) stated, in part:
No person shall offer or give to a public official or public employee or candidate
for public office or a member of his immediate family or a business with which
he is associated, and no public official or public employee or candidate for public
office shall solicit or accept, anything of value . . . based on any understanding
that the vote, official action or judgment of the public official or public employee
or candidate for public office would be influenced thereby.
65 PA. CONS. STAT. ANN. § 403(b) (Purdon Supp. 1989).
27. 65 PA. CONS. STAT. ANN. § 403(e) (Purdon Supp. 1989). This quoted language was
not defined by the POEEL of 1978, but the Ethics Commission interpreted it broadly. See
infra note 191.

28.

Id. § 403(g). This section provided, in part:
No former executive-level State employee may for a period of two years
from the time that he terminates his State employment be employed by, receive
compensation from, assist or act in a representative capacity for a business or
corporation that he actively participates in recruiting to the Commonwealth of
Pennsylvania . ...

29. Id. §§ 404-405.
30. Section 404(a) provided:
Each public employee employed by the Commonwealth shall file a statement of financial interests for the preceding calendar year with the department,
agency or bureau in which he is employed no later than May I of each year that
he holds such a position and of the year after he leaves such a position. Any
other public employee shall file a statement of financial interests with the governing authority of the political subdivision by which he is employed no later
than May I of each year that he holds such a position and of the year after he
leaves such a position.
65 PA. CONS. STAT. ANN. § 404(a) (Purdon Supp. 1989). In 1985, approximately 27,000 public officials and candidates for public office filed statements of financial interest with the Ethics
Commission, and approximately 73,000 filed statements with their respective state agency or
local governmental body. See SUNSET PERFORMANCE AUDIT, supra note II, at 16.
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addresses of creditors to whom they owed $5000 or more;' (2)
sources of direct and indirect income that exceeded $500; 31 (3) real
estate transactions that involved Commonwealth property;3 3 and, (4)
the names and addresses of nonfamily members who gave them gifts
valued at $200 or more.

4

The POEEL of 1978 also created a State Ethics Commission to
administer the law. The Ethics Commission was composed of seven
members appointed without legislative confirmation. 5 Each member
was eligible to serve a single five-year term.36 Commission members
received fifty dollars a day plus reasonable expenses when performing Commission business. 7 Although charged with other important
responsibilities,38 the Commission performed three primary functions: (1) conducting investigatibns and issuing final determinations
of these investigations; (2) insuring the filing and public availability
of "statements of financial interest;" and (3) issuing opinions and
advices to persons about their obligations under the POEEL of

1978.11 The Commission was not empowered to initiate criminal
prosecutions but could order certain types of specific performance
and impose administrative penalties.4
31. 65 PA. CONS. STAT. ANN. § 405(b)(4) (Purdon Supp. 1989).
32. Id. § 405(b)(5).
33. Id. § 405(b)(3).
34. Id. § 405(b)(6).
35. Id. § 406(a). The President pro tempore of the Senate, the Minority Leader of the
Senate, the Speaker of the House, and the Minority Leader of the House would each appoint
one member, and the Governor would appoint three members. Id. Additionally, § 406(i) allowed the Commission to employ "such other staff as are necessary to carry out its duties
pursuant to this act." Id. § 406(i). As of April 16, 1990, the Commission employed 16 staff
members. Interview of Laura Lee Myers, Administrative Officer, State Ethics Commission, by
James D. Howley (Apr. 16, 1990).
36. 65 PA. CONS. STAT. ANN. § 406(b) (Purdon Supp. 1989).
37. Id. § 406(h).
38. See id. §§ 406-407.
39. This was the belief expressed by members of the State Ethics Commission in a preaudit survey questionnaire conducted by the Pennsylvania Legislative Budget and Finance
Committee. See SUNSET PERFORMANCE AUDIT, supra note 11, at 48.
40. The Commission was authorized to require the payment of up to three times any
improper gain and to make recommendations to law enforcement officials for criminal prosecution or dismissal of charges arising from violations of the Act. 65 PA. CONS. STAT. ANN. §§
407(11), 409 (Purdon Supp. 1989). The Commission could order public officials and employees to refrain from engaging in certain conduct and mandate that late or amended financial
interest statements be filed. See, e.g., Pa. State Ethics Comm'n, Order No. 90 (Nov. 12, 1981 )
(township supervisor and developer must refrain from official actions that affect his privale
business); Pa. State Ethics Comm'n, Order No. 292 (Sept. 6, 1984) (official violated the Fthics Act, but the Commission accepted a late filing and took no further action). The Conilission was not empowered to order specific restitution of any improper gain or to impose lines for
late or delinquent financial interest statements. See 65 PA. CONS. STAT. ANN. §§ 407. 40')
(Purdon Supp. 1989).

PA's POEEL OF 1989
The Ethics Commission became fully operational in 1979."
From 1980 to 1988, the Commission issued 683 orders,4 2 found 357
violations, 3 rendered 174 opinions,44 and gave 1,377 advices.' 5 In an
average year, the Commission ordered 37 % of violators to file late or
amended statements,4 ordered 32% of violators to pay restitution or
a fine,4 7 and referred the cases of another 24% of violators to appropriate law enforcement authorities for prosecution.4" Over this nineyear period, the Commission received appropriations totalling
49
$4,086,000.
This high cost to taxpayers was not entirely the Commission's
fault. The POEEL of 1978 had been passed quickly, and without a
great deal of legislative debate.50 Lawmakers' feared that any opposition to the law would portray them as being "anti-ethics." 1 As a
41.

The POEEL of 1978 became effective on January 1, 1979. 65 PA. CONS. STAT. ANN.

§ 401 (Purdon Supp. 1989). The Ethics Commission issued its first opinion on April 10, 1979
(No. 79-001 Kline), and issued its first order on October 21, 1980 (No. I Kahn). See PA.
STATE ETHICS COMM'N, CONSOLIDATED RULINGS DIGEST 1979-1987.
42. PA. HOUSE LABOR RELATIONS COMM., 1980-1988 STATISTICAL REPORT OF THE
FUNCTIONING OF THE STATE ETHICS COMMISSION 3 (1989) [hereinafter STATISTICAL REPORT]. Section 408 of the POEEL of 1978 required the Ethics Commission to investigate
sworn complaints and to initiate investigations on its own motion. All proceedings and records
were confidential. Upon a final determination of a Commission investigation, the Commission
issued as a public document, an order outlining the allegation, the relevant findings of fact, the
provisions of law, and a conclusion regarding whether or not there was a violation of the Ethics
Act. 65 PA. CONS. STAT. ANN. § 408 (Purdon Supp. 1989). See also PA. STATE ETHICS
COMM'N, supra note 41.
43. STATISTICAL REPORT, supra note 42, at 3.
44. Id. at 13. Section 407(9) of the POEEL of 1978 directed the Commission to provide
advisory opinions to any person regarding that person's duties and responsibilities under the
Ethics Act. Opinions issued by the State Ethics Commission provided a complete defense
against enforcement actions initiated by the Commission and were also evidence of good faith
conduct in any other civil or criminal proceeding if the requestor truthfully disclosed all material facts. 65 PA. CONS. STAT. ANN. § 407(9) (Purdon Supp. 1989). See also PA. STATE ETHICS
COMM'N, supra note 41. This provision remains intact in the POEEL of 1989 except that the
appointing authority or employer of a public official or employee may also request and receive
information regarding that person's duties and responsibilities under the Act. 65 PA. CONS.
STAT. ANN. § 407(10) (Purdon Supp. 1990).
45. STATISTICAL REPORT, supra note 42, at 13. An advice is similar to an opinion, but
an advice provides only a statement of the applicable law and how it has been interpreted. An
advice does not set forth the requestor's duties under the Act. See 65 PA. CONS. STAT. ANN. §§
402, 407(10), 407 (1I) (Purdon Supp. 1990).
46. STATISTICAL REPORT, supra note 42, at 3.
47. Id.
48. Id.
49. Id. at 1. Each violation found by the Commission cost Pennsylvania taxpayers approximately $11,445.35.
50. See PA. H.R.J. No. 37, 161st Leg., 1977 Sess., vol. 1, at 6, 859-68 (May 24, 1977);
PA. S.J. No. 40, 162nd Leg., 1978 Sess., vol. 1, at 764 (June 27, 1978); PA. H.R.J. No. 43,
162nd Leg. 1978 Sess., vol. 1, at 3025-26, 3042-58 (Sept. 20, 1978); PA. S.J. No. 50, 162nd
Leg., 1978 Sess., vol. I, at 956-57 (Sept. 26, 1978).
51. Sunset Review of the State Ethics Comm'n Hearing Before the House Judiciary
Committee on the Sunset of the Pennsylvania State Ethics Comm'n, 171st Leg., 1987 Sess. I
(May 7, 1987) (testimony of Douglas E. Hill, Executive Director, Pennsylvania State Ass'n of

1003

94

DICKINSON LAW REVIEW

SUMMER 1990

result, the POEEL of 1978 was a somewhat ambiguous measure that
provided the Ethics Commission with no more than a general framework for preventing public corruption. Through trial and error the
Commission determined how and to whom the law applied. This not
only increased the cost of Commission activities, but caused a number of Commission decisions to be challenged in court.
B. Judicial Scrutiny of the POEEL of 1978
From 1980 to 1988, the Pennsylvania Supreme Court heard several challenges to Ethics Commission decisions that construed the
POEEL of 1978. Although the supreme court repeatedly upheld the
constitutionality of the POEEL of 1978, the court invalidated or reduced the scope of several of the law's provisions. One of the first
major challenges to the validity of the POEEL of 1978 was Pennsylvania State Association of Township Supervisors v. Thornburgh.52
The court affirmed a 1979 commonwealth court decision 53 upholding
the validity of the POEEL of 1978 against challenges that it was
vague and overbroad. 5" The court also affirmed findings that the Act
did not deny due process and equal protection, infringe on the rights
of freedom and privacy, and provide an unconstitutional power of
appointment. 55 The supreme court gave great deference to the legislature's power to enact the POEEL of 1978.50 Although this decision
gave significant support to the POEEL of 1978, other decisions revised or repudiated some of the law's provisions.
In Snider v. Thornburgh,57 the Pennsylvania Supreme Court
held that the definition of "public official" was unconstitutional as
applied to three elected school board directors because the definition
arbitrarily distinguished between elected and appointed officials performing the same functions. 58 The court removed the exclusion as it
applied to appointed, noncompensated officials.59 Two years later, in
Denoncourt v. State Ethics Commission,60 the court held that the
due process rights of a public official were violated by the provision
County Comm'rs).
52. 496 Pa. 324, 437 A.2d 1 (1981).
53. Pennsylvania Ass'n of Township Supervisors v. Thornburgh, 45 Pa. Commw. 361,
405 A.2d 614 (1979), afid, 496 Pa. 324, 437 A.2d I (1981).
54. 496 Pa. at 329-33, 437 A.2d at 3-5.
55. Id. at 327, 328, 334, 335, 437 A.2d at 2, 3, 6.
56. Id. at 335, 437 A.2d at 7.
57. 496 Pa. 159, 436 A.2d 593 (1981).
58. Id. at 168, 169, 436 A.2d at 597, 598.
59. Id. at 162, 436 A.2d at 594.
60. 504 Pa. 191, 470 A.2d 945 (1983).

PA's POEEL

OF

1989

of the POEEL of 1978 requiring financial disclosures from immediate family members.6 ' The court reasoned that since the Act provided for criminal prosecution of a public official who failed to disclose the financial affairs of immediate family members, the law
might impose liability upon officials who do not have the means to
acquire and file the information."' The court agreed with the appellant's contention that the provision denied due process to the official
because "it would impose criminal liability based upon an inability
to comply with the act's requirements, not an unwillingness to
comply."'6 3
Another holding that limited the POEEL of 1978, as enacted,
was Snyder v. Commonwealth Unemployment Compensation Board
of Review."' The court ruled that its own rules prohibiting partisan
political activity by court employees superseded the language of the
POEEL of 1978 permitting such activity. 65 These decisions demonstrate how the court gradually redefined the POEEL of 1978 on a
case by case basis. These decisions addressed specific applications of
the POEEL of 1978; other decisions of the State Supreme Court had
broader implications. Decisions that determined how the POEEL of
1978 applied to Commonwealth judges and attorneys had particularly broad reach.
In Wajert v. State Ethics Commission,66 the Pennsylvania Supreme Court reversed an Ethics Commission determination that "a
Common Pleas Judge is barred by section 3(e) of the Act from representing any person before the Court with which he was associated
for a period of one year following resignation or retirement. 67 The
supreme court relied on the exclusive rulemaking power granted to it
by article 5 of the Pennsylvania Constitution to hold that, as applied
to judges, the statute was an "unconstitutional infringement on the
Supreme Court's inherent and exclusive power to govern thb conduct
of those privileged to practice law in this Commonwealth." 68 In
61. Id. at 192, 470 A.2d at 945.
62. Id. at 195-97, 470 A.2d at 947.
63. The court invalidated the provision requiring financial disclosure from family members. Id. at 201-02, 470 A.2d at 950.
64. 509 Pa. 438, 502 A.2d 1232 (1985).
65. Id. at 443, 502 A.2d at 1234. The majority stated, "Having deteimined that our
administrative directives have the force and effect of 'rules,' we conclude that Section 410 of
the Ethics Act ... , is suspended as applied to any person affected by this Court's directive
forbidding partisan political activity." Id. (citations omitted).
66. 491 Pa. 255, 420 A.2d 439 (1980).
67. Id. at 258, 420 A.2d at 440 (quoting Pa. State Ethics Comm'n, Op. 1978-5 (May
11, 1979)).
68. Id. at 262, 420 A.2d at 442. The relevant part of article 5 provides:
The Supreme Court shall have the power to prescribe general rules gov-
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Kremer v. State Ethics Commission,69 the court utilized the same

reasoning to hold that Commonwealth judges could not be required
to comply with the financial disclosure requirements of the POEEL

of 1978.70 These decisions effectively rendered all Commonwealth
judges exempt from the requirements of the POEEL of 1978. The

court granted Commonwealth attorneys a similar exemption 7 until a
1988 decision held otherwise.
In Maunus v. State Ethics Commission,7 2 the supreme court
modified its previous position. The court held that full-time Com-

monwealth attorneys were required to comply with the financial disclosure requirements of the POEEL of 1978. 7 1 The court noted its
exclusive authority to promulgate ethical standards for attorneys admitted to practice in the Commonwealth. 74 The court also recognized, however, that "notwithstanding our substantial authority in
this area, it is ludicrous to suggest that employers are constitution-

ally precluded from imposing ethical and professional requirements
on their employees, some or all of whom may be attorneys."", The
court could "perceive no basis upon which to conclude that . . . em-

ployees of a state agency are entitled to an exemption from the disclosure requirements simply because they are attorneys.

' 76

The court

further determined that full-time Commonwealth attorneys could be
required to file financial interest statements. 77 These decisions
erning practice, procedure and the conduct of all courts, justices of the peace
and all officers serving process or enforcing orders, judgments or decrees of any
court or justice of the peace, including the power to provide for assignment and
reassignment of classes of actions or classes of appeals among the several courts
as the needs of justice shall require, and for admission to the bar and to practice
law, and the administration of all courts and supervision of all officers of the
Judicial Branch, if such rules are consistent with this Constitution and neither
abridge, enlarge nor modify the substantive rights of any litigant, nor affect the
right of the General Assembly to determine the jurisdiction of any court or justice of the peace, nor suspend nor alter any statutes of limitation or repose. All
laws shall be suspended to the extent that they are inconsistent with rules prescribed under these provisions.
PA. CONST. art. V, § 10(c).
69. 503 Pa. 358, 469 A.2d 593 (1983).
70. Id. at 363, 469 A.2d at 595. The majority stated that, "the financial disclosure provisions of the Ethics Law infringe on our power to supervise courts and are, therefore, unconstitutional as applied in the instant case." Id.
71. See Ballou v. State Ethics Comm'n, 496 Pa. 127, 436 A.2d 186 (1981); Pennsylvania Pub. Util. Comm'n Bar Ass'n v. Thornburgh, 62 Pa. Commw. 88, 434 A.2d 1327 (1981),
affd per curiam, 498 Pa. 589, 450 A.2d 613 (1983); Kury v. Comm'r, State Ethics Comm'n,
62 Pa. Commw. 174, 435 A.2d 940 (1981).
72. 518 Pa. 592, 544 A.2d 1324'(1988).
73. Id. at 592, 601, 544 A.2d at 1324, 1328.
74. Maunus, 518 Pa. at 597, 544 A.2d at 1326.
75. Id.
76. Id. at 599, 544 A.2d at 1327.
77. Id. at 600, 544 A.2d at 1328.

PA's POEEL OF 1989
demonstrate how the Pennsylvania Supreme Court took an active

role in redefining the POEEL of 1978. The legislature also took an
active part in redefining the law.
III.

The Sunset Review of the Ethics Commission

In 1981, Pennsylvania joined thirty-five other states7" in enacting sunset legislation.79 The term sunset legislation is used to indi-

cate that an agency under review will automatically terminate unless
the State legislature takes positive action to recreate it. 80 The purpose of Pennsylvania's Sunset Act was to compel the State legislature to undertake a systematic review of state agencies to determine
whether the agencies were operating in the public interest.8 "
A.

Public Dissatisfaction with the POEEL of 1978

The State Ethics Commission was one of 25 state agencies reviewed pursuant to the Sunset Act's 1987 cycle.8 2 The House Judici-

ary Committee was designated as the standing committee responsible for conducting the evaluation and review of the Commission.83
As part of its review of the Commission, the House Judiciary Committee held two public hearings84 in order to ascertain the public's

attitude toward the Ethics Commission. The hearings also provided a
forum to hear comments on the Commission's enabling act, the
POEEL of 1978.
The public hearings revealed a number of concerns with both
the Ethics Commission and its enabling act. Thomas J. Gentzel, Disupra note I1, at 1.
71 PA. CONS. STAT. ANN. § 1795.1-1795.14 (Purdon Supp. 1989).

78.
79.

SUNSET PERFORMANCE AUDIT,

80.

SUNSET PERFORMANCE AUDIT, supra note 11, at 1.

81. Id. The Sunset Act created a process for review of 74 agencies from 1983 to 1987. If
the legislature voted to reestablish an agency, the agency was granted an additional 10 year
operating cycle before being subjected to another review. In addition, the Sunset Act requires
that all statutory agencies created after January 1, 1981 are subject to sunset review every 10
years following their creation. SUNSET PERFORMANCE AUDIT, supra note I1, at 1; 71 PA.
CONS. STAT. ANN. §§ 1795.6, 1795.8 (Purdon Supp. 1989).
82. 71 PA. CONS. STAT. ANN. § 1795.6(c) (Purdon Supp. 1989).
83. The Sunset Act created a bipartisan leadership committee composed of the Speaker
of the House of Representatives, the President pro tempore of the Senate, and the Majority
and Minority Leaders of the House of Representatives and the Senate. Id. § 1795.3. The
Sunset Leadership Committee was charged with directing and coordinating the sunset review
process and was directed by the Act to designate an appropriate standing committee to conduct an evaluation of each agency under review. Id. § 1795.4(2).
84. The Sunset Act requires the standing committee conducting the review to hold at
least one public hearing. Id. § 1795.5(b). The House Judiciary Committee held public hearings on May 7, 1987 and May 14, 1987. HOUSE JUDICIARY COMM., 171ST LEG., 1987 SESS.,
REPORT OF THE HOUSE JUDICIARY COMM. ON THE SUNSET EVALUATION AND REVIEW OF THE
PENNSYLVANIA STATE ETHICS COMMISSION I (Comm. Print 1987) [hereinafter REPORT OF
THE HOUSE JUDICIARY COMM.].
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rector of Governmental Relations for the Pennsylvania School
Boards Association, testified that the role of the Ethics Commission
"should be carefully reviewed and restructured" because "[no]

agency should be granted free reign to initiate, investigate, prosecute, adjucate [sic] and impose sanctions for anonymous complaints.

No person should be forced to tolerate such suspension of individual
due process rights simply because they hold public office." 85 The
Township Supervisor for Cumberland County expressed his belief
that "the operation of the Ethics Law had diverged substantially
from its purpose and required a redefinition and redirection of that
operation." 86 Douglas E. Hill, Executive Director of the Pennsylvania Association of County Commissioners, expressed his concern that
"in the absence of any clear statutory guidance . . .the interpretation of the whole [Act] had been left almost exclusively to the Ethics

Commission. "87
The Committee also heard testimony from members of public
interest groups who were concerned about a possible "partisan imbalance" in Commission membership "that may have caused it to

ignore the pursuit of some complaints or to issue opinions that considered the interests of regulated parties above the public interest.

'88

Particular reference was made to an Ethics Commission decision
that permitted the use of the Governor's executive mansion for political fund-raising activities.89 Furthermore, the State's Deputy Attorney General testified that "some changes in the enabling legislation
would be beneficial." 9 The House Judiciary Committee was obliged

to consider these observations in its report to the General Assembly. 91 Before this report was made, however, another major ethics
85. Sunset Review of the State Ethics Commission: Hearing Before the House Judiciary Comm. on the Sunset of the Pennsylvania State Ethics Commission, 171st Leg., 1987
Sess. 6 (May 14, 1987) (testimony of Thomas J. Gentzel, Director of Governmental Relations,
Pennsylvania School Boards Association).
86. Id. at 2 (testimony of William Groves, Township Supervisor, Cumberland County,
Pennsylvania).
87. Sunset Review of the State Ethics Commission: Hearing Before the House Judiciary Comm. on the Sunset of the Pennsylvania State Ethics Commission, 171st Leg., 1987
Sess. 2 (May 7, 1987) (testimony of Douglas E. Hill, Executive Director, Pennsylvania State
Association of County Commissioners).
88. REPORT OF THE HOUSE JUDICIARY COMM., supra note 84, at 10.
89. Id.
90. Sunset Review of the State Ethics Commission: Hearing Before the House Judiciary Comm. on the Sunset of the Pennsylvania State Ethics Commission, 171st Leg., 1987
Sess. 3 (May 14, 1987) (testimony of Paul M. Yatron, Executive Deputy Attorney of the
Commonwealth of Pennsylvania).
91. Section 1795.5(e) of the Sunset Act requires the standing committee conducting the
evaluation of the agency under review to issue a findings report to the General Akssembly on or
before the first session day of September of the year in which the agency in question is sched-

PA's POEEL OF 1989

controversy unfolded in Pennsylvania.
B. A Questionable Appointment
Shortly after his election as Governor in 1986, Robert Casey
appointed Donald Mazziotti to serve as the State's Secretary of
Commerce and Executive Director of the Economic Development
Partnership.92 At the time of his appointment, Mr. Mazziotti was
employed by the Pennsylvania Business Roundtable, a powerful business lobbying group. 93 After being notified of his appointment, but
before assuming office, Mr. Mazziotti entered into a termination
agreement with the Roundtable that provided for a payment to him
of $166,000 upon his assumption of public office.9 Although this arrangement appeared to be the use of one's office "for the purpose of
obtaining financial gain" in violation of section 3(e) of the POEEL
of 1978, the State Ethics Commission determined that the arrangement was lawful. 95 The Commission based its determination on finding that Mr. Mazziotti was not a public official at the time he entered into the agreement.96 Although this determination may have
been justified under the Commission's interpretation of the POEEL
of 1978, the decision was controversial and generated a great deal of
public awareness about the need for ethics reform.
IV.

Changes: Suggested, Attempted, Accomplished

As the Mazziotti affair approached resolution, the House Judiciary Committee issued its report on the Ethics Commission to the
General Assembly. The Committee's report stated that "the functions of the State Ethics Commission . . . were important to the

public welfare"9 and that "no other agency in state government was
as well equipped to perform the ethics-related functions as the Comuled for termination. 71 PA. CONS. STAT. ANN. § 1795.5(e) (Purdon Supp. 1989).
92. Pa. State Ethics Comm'n, Op. 87-005 (Aug. 5, 1987); Pa. State Ethics Comm'n,
Op. 87-005-R (Oct. 5, 1987).
93. Pa. State Ethics Comm'n, Op. 87-005 (Aug. 5, 1987); Pa. State Ethics Comm'n,
Op. 87-005-R (Oct. 5, 1987).
94. Pa. State Ethics Comm'n, Op. 87-005 (Aug. 5, 1987); Pa. State Ethics Comm'n,
Op. 87-005-R (Oct. 5, 1987).
95. The Ethics Commission first determined that the agreement violated both § 3(a) and
§ 3(b) of the Ethics Act. Pa. State Ethics Comm'n, Op. 87-005 (Aug. 5, 1987). On reconsideration, however, the Commission reversed its original determination. Pa. State Ethics Comm'n,
Op. 87-005-R (Oct. 5, 1987).
96. Pa. State Ethics Comm'n, Op. 87-005-R (Oct. 5, 1987).
97. REPORT OF THE HOUSE JUDICIARY COMM., supra note 84, at 5 (quoting SUNSET
PERFORMANCE AUDIT, supra note 11, at 7).
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The Committee's report also determined that the Com-

mission was fulfilling its basic mission" and that "there was a
demonstrated need"'

0

for the agency to be reestablished.10' The

Committee recommended the reestablishment of the Ethics Commission, under the proviso that certain substantive changes be made in
the Commission and its enabling act. 0 2 The Committee's recommen-

dations for change included making the Commission more independent, providing new and clearer definitions in the Act to promote
understanding, and incorporating the decisions of the Pennsylvania
Supreme Court into the Act to make it reflect current law.' 03 The
Commission's recommendations also set forth specific complaint and
investigation procedures for the Commission, and added provisions
regarding the acceptance of certain income and honoraria. 0 4

The Sunset Act required the Ethics Commission to terminate on
December 31, 1987 unless positive action was taken by the General
Assembly to reestablish the Commission.' 5 The Sunset Leadership
Committee extended this deadline to December 31, 1988 pursuant to
its authority under the Sunset Act. 10 Although given an additional
year to act on the future of the Ethics Commission, the House of
98. Id. (quoting SUNSET PERFORMANCE AUDIT, supra note 11, at 9).
99. Id. at 7.
100. Id.
101. Id. at 14.
102. REPORT OF THE HOUSE JUDICIARY COMM., supra note 84, at 14.
103. Id.
104. Id.
105. 71 PA. CONS. STAT. ANN. § 1795.6 (Purdon Supp. 1989).
106. Id. § 1795.4(4); supra note 83 and accompanying text. Section 1795.4(4) of the
Sunset Act authorizes the Sunset Leadership Committee to postpone "the review or termination of an agency for a period not exceeding one year." 71 PA. CONS. STAT. ANN. § 1795.4(4)
(Purdon Supp. 1989). On December 15, 1987, acting pursuant to this authority, the Leadership Committee passed a resolution postponing termination of the Ethics Commission until
June 30, 1988. A second resolution was passed extending the Commission's termination date
until December 31, 1988.
On December 13, 1989, the Pennsylvania Supreme Court declared that the extensions
granted by the Sunset Leadership Committee were "an unconstitutional exercise of authority
unconstitutionally delegated to the Committee by the Sunset Act." Blackwell v. Commonwealth of Pa., State Ethics Comm'n, 523 Pa. 347, 567 A.2d 630, 631 (1989). The court detersection I of the Pennsylvania Constitution, "the Legislature
mined that, pursuant to Article 11,
cannot constitutionally delegate the power to make law to any other branch of government or
to any other body or authority." Id. at 360, 567 A.2d at 636. The court stated that the resolutions passed by the Leadership Committee were "null and void and without legal effect ...,
[tihe scheduled termination date of December 31, 1987 remained operative, and the Commission ceased to legally exist as of June 30, 1988 ...." Id. at 362, 567 A.2d at 638. The period
between December 31, 1987 and June 30, 1988 was a six-month "wind-up" period provided by
the Sunset Act for agencies that the General Assembly did not reestablish. 71 PA. CONS. STAT.
ANN. § 1795.6(0 (Purdon Supp. 1989).
The supreme court further declared in Blackwell that any actions taken by the Ethics
Commission between June 30, 1988 and June 26, 1989, the date the POEEL of 1989 was
enacted, were also "null and void." Blackwell, 523 Pa. at 362, 567 A.2d at 638.
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Representatives quickly passed an ethics reform measure.
A.

A Valiant Effort

House Bill 1733 was passed by the State House of Representatives on December 7, 1987, by a vote of 197-0.1°7 The Bill reestab-

lished the Ethics Commission for a period of five years' 08 and made
substantial improvements in the POEEL of 1978. House Bill 1733
provided public officials and employees for the first time with a concrete definition of "conflict of interest."' 109 The Bill also prohibited
public officials and employees from hiring family members for public
jobs and prevented them from making "Mazziotti-type" severance
arrangements. 1 0 House Bill 1733 substantially revised the Ethics
Commission's investigatory procedures"' and provided significant
protections for government whistle-blowers."'

Shortly after the passage of House Bill 1733, the legislator primarily responsible for the reforms contained in the Bill, Representative David W. Heckler, commented,
I went into this process with the belief that full disclosure is the
best insurance against abuse of public office, and that we should
do everything possible to guarantee that those in public life have
but one master-the public they are sworn to serve. I believe
that we have materially achieved [our] objectives with this bill
and hope that it will receive prompt action in the Senate."'
107. H.R. 1733, Printer's No. 2623, 171st Leg., 1987 Sess. (Pa. 1987). See PA. H.R.J.
No. 79, 171st Leg., 1987 Sess. 2037-44 (Dec. 7, 1987).
108. H.R. 1733, Printer's No. 2623, 171st Leg., 1987 Sess. § 5 (Pa. 1987).
109. Section 2 of H.R. 1733 defined "conflict of interest" as:
Use by a public official or public employee of the authority of his office or employment or any confidential information received through his holding public office or employment for the private pecuniary benefit or detriment of himself, a
member of his immediate family or a business with which he or a member of his
immediate family is associated.
Id. § 2. Section 3(a) prohibited public officials and employees from engaging in conduct that
constitutes a "conflict of interest." Id. § 3(a).
110. Id. §§ 3(a), 3(c). Section 3(c) provided that "[nlo nominee or candidate for public
office or employment shall accept a severance payment or anything of monetary value contingent upon the acceptance of public office or employment."
111. Id. 9.
112. Id. § 8(k). Section 8(k) provided that "[nlo public official or public employee shall
discharge any official or employee or change his official rank, grade or compensation, or deny
him a promotion, or threaten to do so, for filing a complaint with or providing information to
the commission or testifying in any commission proceeding." Id. For an account of some of the
difficulties faced by government whistle-blowers, see Polman, Telling the Truth, Paying the
Price: Whistle-blowers Will Follow Their Principles Anywhere Even if They Lead Down the
Road to Ruin, Philadelphia Inquirer, June 18, 1989 (Magazine), at 16.
113. Press Release, Rep. David W. Heckler (Dec. 8, 1987) (copy on file at the Dickinson Law Review office).
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Although Representative Heckler may have been correct about the
material improvements made by House Bill 1733, he was to be
sorely disappointed in his hope that the Bill would receive prompt
action in the State Senate.
B.

Questionable Conduct
After being passed by the House, House Bill 1733 was sent to

the Senate for concurrence in accordance with the State's constitutional mandate.114 The Senate let House Bill 1733 sit in committee

for almost one year. The Bill was not reported from the Senate Appropriations Committee for a vote until November 29, 1988, one day
prior to the end of the 1988 legislative session." 5 Moreover, the version of House Bill 1733 reported out of the Appropriations Committee differed substantially from the version passed by the House.
The Senate's version of House Bill 1733 implicitly allowed government officials to put family members and friends on the public
payroll by prohibiting the Ethics Commission from investigating the
personal hiring practices of any governmental body."' The Senate's

version of House Bill 1733 also apparently allowed legislators to be
paid by constituents for obtaining State grants and contracts." 7 Another provision in the Senate's version of House Bill 1733 granted all
public officials and employees currently being investigated by the
Ethics Commission a blanket exemption from prosecution if their
conduct was not a violation of the new law's more lenient stan-

dards."' Finally, the Senate's version of House Bill 1733 provided
that the Ethics Act would prevail over any other civil or criminal

statute in the event of a conflict, whether the statute was enacted
before or after the passage of the Ethics Act." 9 This final provision
prevented local governmental bodies or the Governor from enacting

more stringent standards than those in the Ethics Act. 2
114. See PA. CONST. art. III, § 4.
115. See PA. S.J. 172nd Leg., 1988 Sess. 2969-70 (Nov. 29, 1988).
116. H.R. 1733, Printer's No. 3950, 171st Leg., 1987 Sess. § 3(1) (Pa. 1987). Section
3(l) prevented the Ethics Commission from investigating "the hiring, firing, promotion or compensation of governmental employees having the qualifications to meet the job description of
the position for which they were hired." Id.
117. Id. § 3(J)(2).
118. Id. § 10. Section 10 prohibited the Ethics Commission from pursuing investigations
and procedures against a person whose conduct was a violation of the existing law but would
not be a violation of the newly enacted statute. Id.
119. Id. § 12.1.
120. Memorandum from Mary R. Woolley, Counsel, House Judiciary Committee, to
Pa. Rep. Howard Mowrey (Dec. 28, 1988) (copy on file at the Dickinson Law Review office).
See also Memorandum of Governor Robert P. Casey to the House of Representatives of Pennsylvania (Dec. 16, 1988) (The Governor objected to the "new, weaker standards" that would
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In spite of these last minute changes, the Senate passed its version of House Bill 1733 without debate on November 29, 1988.121

When asked about the measure, Senator Vincent J. Fumo remarked,
"Rather than saying that all publicly elected officials are crooks and
that this is the way we will trip them up after the fact, this presumes
all public officials are honest and here's what they can do to remain

honest." '22
The House of Representatives did not have an opportunity to
consider the amended version of House Bill 1733 until the last day

of the session. 23 By holding House Bill 1733 hostage until the end of
the legislative session, the Senate forced House members to either

approve the Senate's version of House Bill 1733 or let the Ethics
Commission die. Given these alternatives, 114 members of the

House approved the Senate's changes shortly before midnight and
24
sent the Bill to the Governor for his approval. 1
C.

A Courageous Veto

Although vetoing the Bill meant the end of the Ethics Commission's authority to enforce the POEEL of 1978, public interest
groups, the media and even members of the Commission called on
Governor Casey to veto House Bill 1733.125 The Chairman of the

Ethics Commission, Joseph W. Marshall III, expressed the Commission members' sentiments on House Bill 1733 by stating, "We're
fully cognizant of what the results could be, but in our judgment,
perhaps no act is better than the one that was passed."' 2 6 On December 16, 1989 Governor Casey vetoed House Bill 1733.127 The
affect "the legality or propriety of conduct after its occurrence, and could prevent municipalities from imposing more stringent standards on their own local officials.") (copy on file at the
Dickinson Law Review office).
121. See PA. S.J. No. 66, 172nd Leg., 1988 Sess. 2969-71 (Nov. 29, 1988).
122. Edna & Meyers, Veto of Weakened Ethics Law Urged, Philadelphia Inquirer, Dec.
2, 1988, at B6, col. 5.
123. Levenson, Push on for "Stiff' Ethics Code, Doylestown Intelligencer, Jan. 30,
1989, at A4, col. 6.
124. See PA. H.R.J. No. 68, 172nd Leg., 1988 Sess. 2084-90 (Nov. 30, 1988).
125. The State Ethics Commission, the Committee of Seventy, the Philadelphia Bar Association, the Pennsylvania League of Women Voters, Common Cause of Pennsylvania, and
several state lawmakers called on Governor Casey to veto H.R. 1733. See Edna & Meyers,
Veto of Weakened Ethics Law Urged, Philadelphia Inquirer, Dec. 2, 1988, at B6, col. 5; Casey
Pressed Not to Sign Bill on Ethics Panel, Harrisburg Patriot-News, Dec. 2, 1988, at B7, col.
I.
126. Edna & Meyers, Veto of Weakened Ethics Law Urged, Philadelphia Inquirer, Dec.
2, 1988, at B6, col. 5.
127. Memorandum of Governor Robert P. Casey to the House of Representatives of the
Commonwealth of Pennsylvania (Dec. 16, 1988) (copy on file at the Dickinson Law Review
office).
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Governor stated that "the enactment of House Bill 1733 would seriously erode public confidence in government officials"' 28 and he challenged the legislature to develop an Ethics Bill "which merit[ed] the
respect of the people of Pennsylvania."' 2 9 The Governor recognized
that his veto meant the Ethics Commission would lose its statutory
authority to enforce the POEEL of 1978 on December 31, 1988, and

that all Commission operations would cease six months thereafter.'
He therefore authorized the State's Attorney General to assume responsibility for enforcing the POEEL of 1978.111
D.

A Second Attempt

The Governor's veto put pressure on the legislature to enact
substantive ethics reform and save the Commission when the legisla-

ture returned to session in January 1989.132 The House of Representatives responded to this pressure by passing House Bill 75.133 In
form, House Bill 75 mirrored a number of the provisions of the original House Bill 1733; however, House Bill 75 did not contain much of

House Bill 1733's substantive ethics reform language. After its quick
passage in the House, House Bill 75 was sent to the Senate for concurrence. Instead of diluting the measure, the Senate actually
strengthened 3 4 House Bill 75 before passing it unanimously on June

13, 1989.111 The House concurred in the Senate's amendments and
House Bill 75 was sent to the Governor.' 36 On June 26, 1989, Governor Casey signed the ethics bill into law as Act 9 of 1989.11 The
128. Id. at 2.
129. Id.
130. Id. at 3. These consequences would occur pursuant to the provisions of the Sunset
Act. See 71 PA. CONS. STAT. ANN. § 1795.6(c), (f) (Purdon Supp. 1989).
131. Memorandum of Governor Robert P. Casey to the House of Representatives of the
Commonwealth of Pennsylvania 3 (Dec. 16, 1988) (copy on file at the Dickinson Law Review
office).
132. See A Courageous Veto, Pittsburgh Post Gazette, Dec. 23, 1988, at A8, col. I;
Edna, Casey Vetoes Ethics Bill; Asks 2d Try, Philadelphia Inquirer, Dec. 17, 1988, at Al, col.
6; Kirkpatrick, Casey Vetoes Weakening of Ethics Act, Pittsburgh Post Gazette, Dec. 17,
1988, at A6, col. 4; Levenson, Push on for "Stiff" Ethics Code, Doylestown Intelligencer, Jan.
30, 1989, at Al, col. 1; Stauffer, Casey is Praised for Ethics Bill Veto, Lancaster New Era,
Dec. 17, 1988, at B16, col. 4.
133. H.R. 75, Printer's No. 551, 173rd Leg., 1989 Sess. (Pa. 1989). See PA. H.R.J. No.
15, 173rd Leg., 1989 Sess., 287-351 (Feb. 15, 1989).
134. The most important change the Senate made to House Bill 75 was lowering the
standard of proof required for the Commission to find a violation from "beyond a reasonable
doubt" to "clear and convincing evidence." The POEEL of 1978 had employed a preponderance standard. See Senate Panel Votes to Strengthen Ethics Law and Save It's Enforcer,
Philadelphia Inquirer, May 24, 1989, at B4, col. 4.
135. See PA. S.J. No. 38, 173rd Leg., 1989 Sess. 733 (June 13, 1989).
136. See PA. H.R.J. No. 39, 173rd Leg., 1989 Sess. 986-88 (June 14, 1989).
137. 65 PA. CONS. STAT. ANN. §§ 401-414 (Purdon Supp. 1990).

PA's POEEL OF 1989
Governor thereby reestablished the State Ethics Commission four
days prior to its final termination date. Ethics reform had finally
come to the Commonwealth, but the question of just how much reform had come still remained.
V.

The Public Official and Employee Ethics Law of 1989

A.

Minor Changes

The Public Official and Employee Ethics Law of 1989 (POEEL
of 1989) makes several changes to the POEEL of 1978. Although
the POEEL of 1989 retains the basic structure of the prior law, 3 8
the POEEL of 1989 revised many of the prior law's provisions. The
vast majority of these revisions are relatively minor and are designed
to improve the efficiency of the Commission and the functioning of
the POEEL of 1989. These minor changes include: (1) empowering
the Commission to levy a civil penalty for deficient or delinquent
financial interest statements;1 3 (2) exempting mortgages on secondary residences of public officials and employees from the disclosure
requirements; 4 0 (3) reducing the term of Commission membership
from a single five-year term to a maximum of two three-year
terms;"' (4) allowing candidates for local office to file their statements of financial interest with the local governing authority rather
than with the Ethics Commission; 4 2 and, (5) increasing Commission
members' compensation from $50 to $125 per day. 4" These minor
changes should have a beneficial, if limited, impact on the POEEL
of 1989. The other changes that the POEEL of 1989 made to the
POEEL of 1978 are more dramatic, and significantly alter the range
of permissible conduct for the Commonwealth's public officials and
employees.
B.

Major Improvements

The POEEL of 1989 made six substantive improvements to the
POEEL of 1978. The new law provides a clearer definition of "conflict of interest,""' bans honoraria, 4 5 prohibits improper severance
138. See supra notes 25-40 and accompanying text.
139. 65 PA. CONS. STAT. ANN. § 409(f) (Purdon Supp. 1990).
140. Id. § 405(b)(4).
141. Id. § 406(c).
142. Id. § 404(b), (c).
143. Id. § 406(h).
144. See infra notes 150-52 and accompanying text.
145. See infra notes 157-60 and accompanying text.
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payments,1" 6 restricts public officials' involvement in public contracts, 147 creates a civil cause of action for wrongful use of the
POEEL of 1989,148 and ensures greater due process and less partisanship in Commission investigations. 41 9
The POEEL of 1978 prevented public officials and employees

from using their office or employment "to obtain financial gain" for
themselves, members of their immediate family, or businesses with
which they were associated. 50 The POEEL of 1978 required the
Ethics Commission to determine the purpose of the individual's con-

duct when considering whether he acted improperly. This subjective
inquiry produced inconsistent decisions that appeared politically motivated.' 5 ' Additionally, the subjective inquiry did not provide a clear
standard of permissible conduct for others to follow.
The POEEL of 1989 eliminates the subjective analysis by
adopting an objective standard that focuses on the results of the indi-

vidual's conduct. Public officials and employees are now prohibited
from using the authority "unique to their particular office or employment" for private pecuniary benefit for themselves, members of their

immediate family, or businesses with which they are associated.

52

The POEEL of 1989 requires that the Commission determine if the

benefit was related to the individual's public office or employment.
This eliminates the subjective inquiry of why the individual received
a benefit. By focusing on the result of the conduct as opposed to its
purpose, the POEEL of 1989 provides a more objective and evenhanded measure of justice.

The POEEL of 1989 also defines "immediate family" more
146. See infra notes 161-63 and accompanying text.
147. See infra notes 164-65 and accompanying text.
148. See infra notes 166-71 and accompanying text.
149. See infra notes 172-86 and accompanying text.
150. 65 PA. CONS. STAT. ANN. § 403(a) (Purdon Supp. 1989). For the complete text of §
403(a), see supra note 25.
151. See supra notes 88-89 and accompanying text.
152. 65 PA. CONS. STAT. ANN. §§ 402, 403(a) (Purdon Supp. 1990). Section 403(a)
states that [nlo public official or public employee shall engage in conduct that constitutes a
conflict of interest." Id. Section 402 defines "conflict of interest" as
Use by a public official or public employee of the authority of his office or
employment or any confidential information received through his holding public
office or employment for the private pecuniary benefit of himself, a member of
his immediate family or a business with which he or his immediate family is
associated. "Conflict" or "conflict of interest" does not include an action having
a de minimis economic impact or which affects to the same degree a class consisting of the general public or a subclass consisting of an industry, occupation or
other group which includes the public official or public employee, a member of
his immediate family or a business with which he or a member of his immediate
family is associated.
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broadly than the prior law to include parents, spouses, children, and
siblings. 15 Under the POEEL of 1978, only spouses residing in the
person's household and minor dependent children were considered
"immediate family" members.154 It was not uncommon for public
officials and employees to have other family members employed in
public jobs.' 55 James E. Manderino attested to this practice. When
asked if his father, James J. Manderino, then House Majority
Leader, helped him get his new $26,000 a year job with the Revenue
Department, James E. Manderino responded: "Of course he did.
How else does one get a government job?"' 56 By expanding the definition of "immediate family" within the "conflict of interest" provision, the POEEL of 1989 implicitly prohibits this highly questionable practice.
A second positive change in the POEEL of 1989 prohibits public officials and employees from accepting honoraria. Under the
POEEL of 1978, public officials and employees were only required to
report the receipt of honoraria.' 57 The POEEL of 1989 prohibits
public officials and employees from accepting any nontrivial payments "made in recognition of published works, appearances,
speeches and presentations . . .which [are] not intended as consid-

eration for the value of such services."' 58 Although honoraria are not
as problematic in state government as they are in the United States
Congress," 9 some lawmakers felt it important to "nip it [honoraria]
in the bud.' 60 By limiting a public official or employee's source of
outside income, this prohibition reduces the possibility that the recip153. Id. § 402.
154. 65 PA. CONS. STAT. ANN. § 402 (Purdon Supp. 1989).
155. The practice of having family members on the public payroll was prevalent among
Philadelphia City Council members. In 1988, six City Council members had relatives on the
city payroll, at salaries ranging from $21,000 to over $55,000 a year. Three of these Council
members employed their spouses; the $40,008 a year salary paid to Florence Cohen, the wife
of City Council member David Cohen, actually exceeded that of her husband by $8. See
Schneider, Council Gets Ready to Defend its Ethics, Philadelphia Daily News, Feb. 5, 1988,
at 3, col. 4.
156. Zausner, All in the Family: Definition Creates Loophole Through Which PA. Officials Kin Get Jobs, Philadelphia Inquirer, Aug. 23, 1987, at C4, col. 1.
157. 65 PA. CONS. STAT. ANN. § 405(b)(7) (Purdon Supp. 1989).
158. 65 PA. CONS. STAT. ANN. §§ 402, 403(d)(1) (Purdon Supp, 1990).
159. Between 1983 and 1987, members of the United States House of Representatives
received in excess of $15 million in honoraria. USA Today, Apr. 13, 1989, at A12. Over the
same period, the Speaker of the Pennsylvania House of Representatives estimated that the
entire House membership received less than $40,000 in honoraria. PA. H.R.J. No. 15, 173rd
Leg., 1989 Sess. 348 (Feb. 15, 1989) (comment of Rep. James J. Manderino, Speaker of the
House).
160. Wolf, Ethics Bill Burden of Proof Called Too Heavy, Pittsburgh Press, Feb. 26,
1989, at B7, col. 3 (comments of Barry L. Kauffman, Executive Director of Pennsylvania
Common Cause and Rep. Kevin Blaum, prime sponsor of H.R. 75).
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ient may feel compelled to serve the needs of only her wealthiest
constituents.
A third improvement in the POEEL of 1989 is the creation of
restrictions on severance arrangements. The POEEL of 1978 did not
establish a specific statutory criteria for public officials and employees regarding the acceptance of severance payments. Candidates,

nominees, and appointees for public office were not prohibited from
making financial arrangements with previous employers that were

contingent upon their acceptance of public office or employment.
This legislative oversight resulted in major ethics controversies involving Governor Casey's Chief of Staff 61 and Secretary of Commerce." 2 The POEEL of 1989 corrects this omission by barring an
individual from soliciting or accepting anything of monetary value
that is contingent upon his acceptance of public office or employ-

ment.163 This provision diminishes the likelihood that a public official
or employee will have a financial incentive to give special consideration to a constituent.
A fourth area of positive change made by the POEEL of 1989

is a further restriction on a public official or employee's involvement
in the awarding or administration of public contracts. The POEEL
of 1978 prohibited public officials and employees from entering into
contracts valued at $500 or more with the governmental body with

which they were associated unless the contract was awarded through
an open public bidding process. 6 " The POEEL of 1989 extends this
prohibition to subcontracts and expressly prohibits public officials
and employees from exercising any supervision or overall responsibility in the administration of such a contract.'
161. See Cusick, Ruling May Restrict Keisling's Work With Revenue Chief, Philadelphia Inquirer, July 28, 1988, at B1, col. I; Cusick, Panel Decides Casey Aide Violated State
Ethics Act, Philadelphia Inquirer, June 11, 1988, at Al, col. 1; Stoffer, Give Up $150,000 or
Job, Keisling Told, Pittsburgh Post Gazette, June 11, 1988, at Al, col. 2.
162. See supra notes 92-96 and accompanying text.
163. 65 PA. CONS. STAT. ANN. § 403(e) (Purdon Supp. 1990).
164. 65 PA. CONS. STAT. ANN. § 403(c) (Purdon Supp. 1989).
165. 65 PA. CONS. STAT. ANN. 403() states:
No public official or public employee or his spouse or child or any business
in which the person or his spouse or child is associated shall enter into any contract valued at $500 or more with the governmental body with which the public
official or public employee is associated or any subcontract valued at $500 or
more with any person who has been awarded a contract with the governmental
body with which the public official or public employee is associated, unless the
contract has been awarded through an open and public process, including prior
public notice and subsequent public disclosure of all proposals considered and
contracts awarded. In such a case, the public official or public employee shall not
have any supervisory or overall responsibility for the implementation or administration of the contract. Any contract or subcontract made in violation of the
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The POEEL of 1989 also creates a civil cause of action for
wrongful use of the Ethics Act. This provision is modeled after the
statutory prohibition against wrongful use of a civil proceeding,""6
and is designed to prevent individuals from using the POEEL of
1989 as a weapon to discredit persons seeking or holding public of16 7
fice or employment.
Under this new provision, an individual may be civilly liable for
either: (1) filing a complaint that is frivolous or without probable
cause and made primarily for a purpose other than reporting a violation; or, (2) publicly disclosing or causing to be disclosed the filing of
a complaint with the Commission. 6 8 An offender may be held liable
for monetary loss, harm to reputation, emotional distress, reasonable
attorneys' fees, and punitive damages." 9 According to one of the
provision's authors, the provision is "designed to provide a tool which
will at the same time encourage legitimate complaints to the Commission while discouraging its cynical abuse for political purposes.' ' 70 The provision is particularly appropriate in a politically
divisive state like Pennsylvania in which spurious complaints made to
the Commission are commonplace in the final weeks of an
election 171
The final area of major substantive improvement in the POEEL
of 1989 concerns the Ethics Commission. To correct the perceived
"partisan imbalance" in the Commission, 2 the POEEL of 1989 requires that no more than two of the Governor's three appointees be
of the same political party. 73 The POEEL of 1989 also prevents
Commission members from contributing to political campaigns"'
and from being employed as an officer in a political party during the
twelve months prior to their appointment. 175 These restrictions
subsection shall be voidable by a court of competent jurisdiction if the suit is
commenced within 90 days of the making of the contract or subcontract.
65 PA. CONS. STAT. ANN. § 403(f) (Purdon Supp. 1990).
166. 42 PA. CONS. STAT. ANN §§ 8351-54 (Purdon 1982) (known as the "Drdgonetti
Law").
167. See, e.g., Teacher Suing State Ethics Panel Over her Disclosure of its Inquiry,
Philadelphia Inquirer, Apr. 15, 1988, at BI0, col. I.
168. 65 PA. CONS. STAT. ANN. § 410.1(a) (Purdon Supp. 1990).
169. Id. § 410.1(d).
170. Press Release, Pa. Rep. David W. Heckler (Dec. 8, 1987) (copy on file at the
Dickinson Law Review office). This provision mirrors one originally included in H.R. 1733,
Printer's No. 2623, 171st Leg., 1987 Sess. (Pa. 1987).
171. Press Release, Pa. Rep. David W. Heckler (Dec. 8, 1987) (copy on file at the
Dickinson Law Review office).
172. See supra notes 88-89 and accompanying text.
173. 65 PA. CONS. STAT. ANN. § 406(a) (Purdon Supp. 1990).
174. Id. § 406(d)(3).
175. Id. § 406(a).
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should increase the public's ability to view the Commission as an
independent agency capable of regulating the conduct of the Commonwealth's public officials and employees without political bias or
prejudice.
The POEEL of 1989 also revises the Commission's investigatory
procedures. The Commission retains the power granted to it in the
POEEL of 1978 to take testimony, issue subpoenas, and make recommendations to law enforcement authorities.176 The Commission
1 77
remains empowered to initiate investigations on its own motion.
Pursuant to the POEEL of 1989, however, the Commission is required to abide by a strict timetable in its investigations and afford
significant protections to accused violators. The POEEL of 1989 requires the Commission to complete a confidential "preliminary inquiry" within sixty days of receiving a complaint or initiating its own
investigation. 78 If this preliminary inquiry establishes a reason to
believe a violation has occurred, the Commission must notify both
the subject of the complaint and the complainant of its findings
within seventy-two hours before commencement of a full investigation. 1791 The Commission must then advise the subject of the complaint and the complainant of the status of the investigation every
ninety days thereafter until the investigation is completed. 180 If the
Commission finds that a violation has occurred, it must issue a findings report to the subject of the complaint, and afford the subject a
full confidential evidentiary hearing on the matter.' 81 The Commission must issue its final order within thirty days of this hearing." 2
The POEEL of 1989's higher standard of proof requires at least
four Commission members to find that the violation occurred by
176. Id. § 407(14), (15).
177. Id. § 407(12).
178. 65 PA. CONS. STAT. ANN, § 408(a) (Purdon Supp. 1990).
179. Id. § 408(c). If the preliminary inquiry fails to establish reason to believe a violation has occurred, the Commission must terminate the inquiry and notify the subject of the
inquiry and the complainant. If the Commission determines that the complaint was frivolous,
it must state so. Id. § 408(b).
180. Id. § 408(c). The POEEL of 1978 required the Commission to notify only the
subject of the investigation, within five days of the commencement of the investigation and
every thirty days thereafter. 65 PA. CONS. STAT. ANN. § 408(a) (Purdon Supp. 1989).
181. 65 PA. CONS. STAT. ANN. § 408(e) (Purdon Supp. 1990). If the investigation determines that no violation has occurred, the Commission must terminate the investigation immediately and send written notice of such determination to the person who was the subject of the
investigation and the complainant. Id. § 408(d). One of the primary complaints expressed
about the POEEL of 1978 was that the subject of a complaint was never given an opportunity
to be heard before the Commission issued its final determination. Section 408(e) of the
POEEL of 1989 has corrected this problem.
182. Id. § 408(f).
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"clear and convincing" evidence.1 83 The Commission's investigations
must now be completed within six months"' and violations are subject to a five-year statute of limitations. 85 The changes the POEEL
of 1989 makes in the Commission's investigatory procedures respond
to the concerns expressed at the public hearings regarding the Commission. 8 6 In particular, the concern that the due process rights of
an accused were disregarded in Commission investigations has been
adequately addressed by requiring that the accused violator be kept
informed of the status of the investigation and provided with an opportunity to be heard before the Commission issues its final order.
The absence of these safeguards in the POEEL of 1978 generated
hostility among public officials and employees concerning Commission activities. The added protections in the POEEL of 1989 are
designed to alleviate some of this hostility.
C. Sufficient Improvement?
Although the six areas of improvement made by the POEEL of
1989 are significant, they may not be sufficient. The new conflict of
interest provision only implicitly prevents nepotism.' 87 The POEEL
of 1989 fails to express clearly that the hiring of family members is
prohibited. The amount of honoraria received by public officials and
employees on the state level is minimal,' 88 and honoraria received in
connection with a lawmaker's nonpublic or professional activities is
excluded from the prohibition. 18 9 For example, a legislator who is
also a lawyer could still accept an honorarium from the bar association for giving a speech related to any legal topic.
Severance arrangements are restricted in the POEEL of 1989,
but "retirement" or "bonus" agreements may still escape regulation.
For instance, the new law does not prevent an individual currently
employed in the private sector from entering into a severance ar183. Id. § 408(g). The POEEL of 1978 allowed Commission members to determine that
a violation had occurred by a majority vote of the members present. The Commission employed a preponderance standard. See 65 PA. CONS. STAT. ANN. § 406(g) (Purdon Supp.
1989).
184. 65 PA. CONS. STAT. ANN. § 408(c) (Purdon Supp. 1990). This deadline may be
extended by up to two additional 90 day periods by a majority vote of the Commission members. Id.
185. Id. § 408(i).
186. See supra notes 84-86 and accompanying text.
187. See supra notes 150-56 and accompanying text.
188. See supra note 159.
189. 65 PA. CONS. STAT. ANN. § 402 (Purdon Supp. 1990). Section 402 defines "honorarium," in part, as a "[p]ayment made in recognition of published works, appearances, speeches
and presentations and which is not intended as considered for the value of such services which
are nonpublic occupational or professional in nature." Id.
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rangement with his employer that will pay him a "bonus" if he
should ever accept public office or employment.19
Although public officials and employees are restricted from par-

ticipating in public contracts awarded by the "governmental body
with which they are associated," the POEEL of 1989 defines this
term narrowly.1 9' Only participation in public contracts awarded by
the governmental body that the individual is actually employed by or
appointed or elected to is prohibited. 9 " If the individual has respon-

sibility for or presides over a related governmental body, but is not
actually employed by this body, he may still participate in the

awarding or administration of a contract granted by that governmental body.
Although a civil cause of action for wrongful use of the POEEL
of 1989 may shield public officials and employees from unjust har-

assment, it may also deter individuals from filing legitimate complaints. Someone with a sincere belief that a public official or employee has engaged in improper conduct may hesitate to file a

complaint knowing that he may be personally liable if the complaint
is deemed frivolous. 93
Finally, although the POEEL of 1989 provides greater due pro-

cess protections for individuals being investigated, these protections
may result in the Commission pursuing only the most egregious offenders. The Commission has a limited time frame for its investigations and must find a violation by "clear and convincing" evidence.' 94 Therefore, an individual who regularly commits relatively
minor violations of the law may escape prosecution.
190. Id. § 403(e)(2)(i). Section 403(e)(2)(i) provides that the prohibition on severance
agreements does not apply to "[p]ayments received pursuant to an employment agreement in
existence prior to the time a person becomes a candidate or is notified by a member of a
transition team, a search committee or a person with appointive power that he is under consideration for public office or makes application for public employment." Id.
191. Id. § 402. The term "governmental body with which a public official is or has been
associated" was not defined in the POEEL of 1978. The Ethics Commission interpreted the
term broadly, however, to extend to those entities over which the public official or employee
influenced, supervised, controlled, or had responsibility. See Kury v. Commonwealth of Pa.,
State Ethics Comm'n, 62 Pa. Commw. 174, 435 A.2d 940 (1981); Pa. State Ethics Comm'n,
Op. 86-009 (Aug. 26, 1986); Pa. State Ethics Comm'n, Op. 79-010 (May 31, 1979).
Section 402 of the POEEL of 1989 limits the definition of "governmental body with
which a public official or public employee is or has been associated" to the "governmental
body within State government or a political subdivision by which the public official or employee is or has been employed or to which the public official or employee is or has been
appointed or elected and subdivisions and offices within that governmental body." 65 PA. CONS.
STAT. ANN. § 402 (Purdon Supp. 1990).
192. 65 PA. CONS. STAT. ANN. § 403() (Purdon Supp. 1990).
193. See supra notes 166-71 and accompanying text.
194. See supra notes 176-85 and accompanying text.
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Although the degree of improvement in these provisions of the
POEEL of 1989 is debatable, they are improvements nonetheless.
These substantive areas of change were necessary to increase the
public's confidence in the honesty of public officials and employees
and the integrity of the government system. The merit of other substantive changes provided for in the POEEL of 1989 is not so clear.
D. Major Disappointments
The POEEL of 1978 required public officials and employees to
include in their "statements of financial interest" any gifts valued at
over $200 received from nonfamily members.1 95 The POEEL of 1989
simplifies the definition of "gift,"' 90 but specifically excludes gifts
given by "friends" from the reporting requirement.1 97 The term
"friend" is defined to exclude registered lobbyists and their employees.1 98 It is possible that a generous "friend" may have an interest in
the conduct of the recipient public official or employee.
The POEEL of 1978 also contained a provision dealing with
"corrupt influence."' 99 This provision prohibited public officials, public employees, and candidates for public office from accepting or
soliciting "anything of value" with the understanding that their vote,
official action, or judgment would be influenced accordingly.'" The
POEEL of 1989, although adding nominees to the list of affected
individuals, states that this prohibition applies only to the receipt of
items of "monetary value" that the public official, employee, nominee, or candidate actually understands to be for improper purposes.2 ' A public official or employee violates the law only if he accepts a tangible pecuniary benefit or a promise of future employment
based on his understanding that it is for an illicit purpose. This requires the Ethics Commission to engage in the same type of subjective evaluation that proved so troublesome with the POEEL of
1978's "to obtain financial gain" provision. 02 By changing the "cor65 PA. CONS. STAT. ANN. § 405(6) (Purdon Supp. 1989).
Section 402 of the POEEL of 1989 defines "gift," in part, as "[a]nything which is
received without consideration of greater or equal value." 65 PA. CONS. STAT. ANN. § 402
(Purdon Supp. 1990). The POEEL of 1978 defined "gift," in part, as "[a] payment, subscription, advance, forbearance, rendering or deposit of money, services or anything of value, unless
consideration of equal or greater value is received." 65 PA. CONS. STAT. ANN. § 402 (Purdon
Supp. 1989).
197. 65 PA. CONS. STAT. ANN. § 405(c) (Purdon Supp. 1990).
198. Id.
199. 65 PA. CONS. STAT. ANN. § 403(b) (Purdon Supp. 1989).
200. Id.
201. 65 PA. CONS. STAT. ANN. § 403(c) (Purdon Supp. 1990).
202. See supra notes 150-52 and accompanying text.
195.
196.
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rupt influence" restrictions, the POEEL of 1989 allows an individual

to avoid an adverse finding by pleading ignorance, or by taking advice instead of dollars.
The POEEL of 1989 also exempts certain public officials and
employees from the law's penalty provisions. Although the POEEL
of 1989 retains the POEEL of 1978's treble damage and criminal
penalty provisions,

0°

it creates an exemption from both penalty pro-

visions for public officials of a political subdivision who act in good
faith reliance on a written, publicly stated opinion of the subdivision's solicitor.2 04 The POEEL of 1989 also grants an exemption
from the treble damage provision to any public official or employee
who acts in good faith reliance on the advice of counsel." 5 By creating these exemptions, the POEEL of 1989 grants public officials and
employees "a carte blanche amnesty" 06 not enjoyed by the public at
large and "creates a double standard relieving local officials of responsibility for their actions." 07 The granting of these exemptions,

particularly the blanket exemption for all public officials and employees acting on the advice of counsel, is questionable given that so
few attorneys are familiar with the requirements of the POEEL of
1989.
The POEEL of 1989 also relaxes the prohibition on "revolving

door" practices.2 08 The POEEL of 1978 prohibited former public officials from representing individuals on matters before the "govern203. 65

PA. CONS. STAT. ANN.

§ 409 (Purdon Supp. 1990).

204.

Id. § 409(g). Section 409(g) provides:
A public official of a political subdivision who acts in good faith reliance on
a written, nonconfidential opinion of the solicitor of the political subdivision or
upon an opinion of the solicitor of the political subdivision, publicly stated at an
open meeting of the political subdivision and recorded in the official minutes of
the meeting, shall not be subject to the penalties provided for in subsections (a)
and (b) nor for the treble damages provided for in subsection (c). However, this
subsection shall not apply in situations where the solicitor's opinion has been
rendered under duress or where the parties seeking and rendering the solicitor's
opinion have colluded to purposefully commit a violation of this act.

id.
205. Id. § 409(c). Section 409(c) provides that "[tireble damages shall not be assessed
against a person who acted in good faith reliance on the advice of legal counsel." Id.
206. Ethics Bill's Burden of Proof Called Too Heavy, Pittsburgh Press, Feb. 26, 1989,
at B7, col. 4 (quoting Barry L. Kauffman, Executive Director of Pennsylvania Common
Cause).
207. Id.
208. According to Stephan W. Stover, Administrative Director of the Supreme Court of
Ohio and Chairman of the Council on Governmental Ethics Law, the term "revolving door" is
used to signify the use by a former public official or employee of an unfair advantage gained
from government service to unfairly influence government decisions, either against competitors
or to compromise the system itself. S. Stover, Remarks at the League of Women Voters Conference on "Ethics Law and Pennsylvania Government" 8 (Apr1 7, 1987) (copy on file at the
Dickinson Law Review office).
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mental body with which they were associated" for one year after
leaving that body. 20 9 The POEEL of 1989 exempts former public

officials from this prohibition if they do not receive compensation for
providing their services.21 0 The problem with this exemption is that it
focuses on the compensation received rather than the conduct performed. The question that needs to be addressed is the reason why
former officials need to represent individuals before their previous
employers. 211 Although the potential for serious abuse of this provision is limited,2 12 the purpose ultimately to be served by the exemp-

tion is unclear.
The final concern with the POEEL of 1989 involves the obliga-

tions of the Ethics Commission. The POEEL of 1989 places a
greater paperwork burden on the Commission than did the POEEL

of 1978. The Ethics Commission is now required to inspect every
statement of financial interest it receives.21 The Commission must
also send copies of its final determinations to specified state officials,
agencies, and libraries.2" 4 The Commission is obligated to instruct

various state agencies on how to make these statements available for
public inspection.21 5 Although it is important to ensure compliance

with the disclosure requirements by all public officials and employees, and to ensure that the public has access to this information,
these new requirements may infringe on the ability of the Ethics
Commission to perform its most important role. The limited manpower of the Commission is better utilized by investigating serious
misconduct than by filing papers. By increasing the paperwork burden of the Commission, the legislature may have chosen to decrease
209. See supra notes 27, 191 and accompanying text.
210. 65 PA. CONS. STAT. ANN. § 403(g) (Purdon Supp. 1990). Section 403(g) provides
that "[n]o former public official or public employee shall represent a person, with promised or
actual compensation, on any matter before the governmental body with which he has been
associated for one year after he leaves that body." Id.
211. Wolf, Ethics Bill's Burden of Proof Called Too Heavy, Pittsburgh Press, Feb. 26,
1989, at B7, col. 4.
212. Id.
213. 65 PA. CONS. STAT. ANN. § 407(5) (Purdon Supp. 1990).
214. Id. § 407(18). Section 407(18) requires the Commission to:
Transmit, free of charge, copies of each order, advice and opinion which has
become a matter of public record quarterly to the law library of each county,
one public library in each county, the State Library, the State Senate Library,
each authority appointing commission members under this act, the Pennsylvania
Association of County Commissioners, the Pennsylvania Association of Boroughs, the Pennsylvania State Association of Township Supervisors, the Pennsylvania State Association of Township Commissioners, the Pennsylvania School
Boards Association and the Pennsylvania League of Cities.
Id.
215. Id. § 407(7).
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its usefulness.2"'
VI.

Recommendations for Change

The POEEL of 1989 is an improvement over the POEEL of
1978. The POEEL of 1989 requires the Commonwealth's public officials and employees to abide by a higher standard of ethical conduct
than the prior law, and it prohibits egregious forms of unethical behavior previously left unregulated. The POEEL of 1989 has flaws,
however, and it is certainly not "one of the strongest ethics acts in
the country. 217 Several changes must be made to allow the POEEL
of 1989 to function as a strong ethics statement. Many of these
changes were considered by the State's lawmakers when enacting
ethics reform, but were ultimately rejected.2 18
First, a provision should be added to the POEEL of 1989 expressly prohibiting public officials and employees from directly or indirectly hiring family members for public positions. This addition
should express clearly the law's intention that this activity is improper and will not be tolerated. Public officials and employees are in
office to serve their constituents, not their family members.2 19
Second, the legislature should revise the exemption from the reporting requirement for gifts received from "friends." It would be
preferable to require the disclosure of the names and addresses of all
nonfamily members giving valuable gifts. It is more practical, however, to require only the reporting of the gifts themselves. Under this
proposal, the names of friends giving valuable gifts would remain
confidential unless requested by the Commission during the course of
an investigation. This approach allows the identity of generous
friends to be protected without allowing improper contributions to
escape detection.
Third, the exemption in the reporting requirement for expenses
reimbursed for travel and lodging or hospitality should be revised.
The POEEL of 1989 requires that public officials and employees report the payment for, or reimbursement of, expenses for travel and
lodging or hospitality received in connection with public office or em216. Although the POEEL of 1989 appropriated $30,000 to the Ethics Commission for
the indexing and maintenance of Commission opinions, orders, and advices, the Commission's
appropriation for its investigative and enforcement activities was noi initially increased. See id.
§ 414(10); Interview of Laura Lee Myers, Administrative Officer, State Ethics Commission,
by James D. Howley (Apr. 16, 1990).
217. Senate Quickly Passes Ethics Bill, 50-0, Philadelphia Inquirer, June 14, 1989 at
BI, col. I (quoting Pa. Rep. Kevin Blaum, the prime sponsor of H.R. 75).
218. See supra notes 107-24 and accompanying text.
219. See supra notes 153-56 and accompanying text.
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ployment that exceed $500 for a single occurrence.2 20 The POEEL
of 1989 provides an exemption from this reporting requirement for
expenses reimbursed by an organization performing a "governmental
function." 22 1 "Governmental function" is not defined by the POEEL
of 1989. Virtually any organization can be said to be performing a
governmental function in some capacity. Therefore, this exemption is
overly broad and defeats the purpose of the reporting requirement.
The exemption should be narrowly tailored by specifically defining
"governmental function," and by indicating what is or is not a governmental function.
Fourth, the definition of "governmental body with which they
are associated" 2"2 should be changed to tighten the restriction on revolving door practices. The new definition of "governmental body
with which they are associated" should mirror the interpretation
given to it by the Ethics Commission under the POEEL of 1978.223
The revised definition should prevent a former public official from
being compensated for representing an individual on a matter before
any governmental body that the former public official influenced, supervised, controlled, or had responsibility over during the last eighteen months of his public employment. By revising this definition,
former public officials would be prevented from receiving compensation for appearing before a board or agency that they were a "member of" but not actually employed by. Moreover, this revised definition would expand the restriction preventing current public officials
and employees from participating in awarding or administering public contracts granted by the "governmental body with which they are
associated."2 24
Fifth, the prohibition on the receipt of "anything of monetary
value" in the corrupt influence provision should be amended to prohibit public officials and employees from receiving any information
or financial consideration not available to the public at large. 2 5 This
addition will prevent public officials and employees from being given
special consideration because of their office or employment. Public
officials and employees merit special respect, not special
consideration.
220. 65 PA. CONS. STAT. ANN. § 405(7)(i) (Purdon Supp. 1990).
221. Id. Section 405(7)(i) provides an exemption from the reporting requirement for
expenses reimbursed by "governmental bodies." "Governmental body" is defined in § 402 to
include "any agency performing a governmental function." Id. § 402.
222. Id. § 402.
223. See supra note 191.
224. See supra notes 165, 191.
225. See supra notes 199-202 and accompanying text.
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Sixth, the immunity from the treble damage penalties given to
public officials and employees acting on the advice of counsel should
be eliminated.22 6 On request, the Ethics Commission will provide advice to any public official or employee about his duties under the
POEEL of 1989. This advice serves as a full grant of immunity from
prosecution for violating the POEEL of 1989.227 As a result, the immunity granted for actions based on the advice of counsel is
unnecessary.
Seventh, the POEEL of 1989 should be made applicable to
Commonwealth judges and magistrates in circumstances when the
provisions of the POEEL of 1989 do not directly conflict with the
rules promulgated by the Pennsylvania Supreme Court.2 28 Finally,
the legislature should consider appointing a special prosecutor to
handle cases referred by the Ethics Commission.22 9 The special prosecutor should be an expert on the POEEL of 1989 and should be
immune from the political partisanship so prevalent in the prosecution of public officials and employees. Appointing a special prosecutor would also send a positive signal to the public that the legislature
is concerned about good government and the integrity of public
office.
These recommended changes are not individually significant.
Taken together, however, they would make the POEEL of 1989
function more effectively and efficiently without penalizing individuals simply because they hold public office or employment. Public office is a public trust, and public officials and employees should not be
allowed to violate this trust. Strengthening the POEEL of 1989
would help ensure that this does not happen.
VII.

Conclusion

Rather than signalling the end of ethics reform in Pennsylvania,
the POEEL of 1989 appears to be a beginning. Since the passage of
the POEEL of 1989 in June 1989, the State Ethics Commission has
reversed a longstanding position allowing legislators who rent district
226. See supra notes 203-07 and accompanying text.
227. See supra note 44.
228. For a discussion of this proposition, see Shapiro, Judicial Control Over the Bar
Versus Legislative Regulation of Governmental Ethics: The Pennsylvania Approach and a
Proposed Alternative, 20 DuQ. L. REV. 13 (1981).
229. This was the suggestion of Stephan W. Stover, Administrative Director of the Supreme Court of Ohio and Chairman of the Council on Governmental Ethics Laws in a letter to
H. William DeWeese, Chairman of the House Judiciary Committee. S. Stover, Remarks at
the League of Women Voters Conference on "Ethics Laws and Pennsylvania Government" 8
(Apr. 7, 1987) (copy on file at the Dickinson Law Review office).
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offices in buildings that they own to collect rent from the State.2 30 A
bill is also pending in the Pennsylvania House of Representatives
that rewards judges based on merit and requires them to file financial interest statements.2 3 ' The citizens of the Commonwealth can
only hope that the Ethics Commission remains vigilant in aggressively applying the POEEL of 1989 to other important cases coming
before it.
The POEEL of 1989 is Pennsylvania's effort at ethics reform.
The results of this effort are mixed. Although the POEEL of 1989
raises the standards of conduct required of the State's public officials
and employees and it prohibits egregious forms of unethical behavior, the law's flaws may allow certain questionable conduct to go unpunished. The purpose of Pennsylvania's ethics law is "to strengthen
the faith and confidence of the people of the State in their government."2"2 The POEEL of 1989 may strengthen this faith, but only
marginally so. The citizens of the Commonwealth deserve better.
Christopher Gatti

230. See Ruling on Ethics is Clear in Intent, Allentown Morning Call, Oct. 30, 1989, at
A7, col. 1; Ethics Panel Rules Against Legislators as own Landlords, Harrisburg PatriotNews, Oct. 27, 1989, at A2, col. 2.
231. See H.R. 539, Printer's No. 2850, 173rd Leg., 1989 Sess. (Pa. 1989).
232. See supra note 16.

